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1. Executive summary

The European Commission has developed, in the framework of the IDA/IDABC programme, software tools (such as CIRCA, IPM, eLINK…) that could be distributed widely to other users.
Previous reports, published by the European Commission, have demonstrated that Open Source Software (OSS) licensing was the appropriate way to disseminate such assets
.
In particular, the legal aspects of the opportunity to license IDABC software (CIRCA, IPM, eLink) have been examined in detail in advise 2 “Open Source Licensing of software developed by the European Commission” where after analysing the most significant OSS licences (in particular BSD, GNU GPL, MPL, OSL and CeCILL) the European Commission has considered, according to expert conclusions, that none of the existing licences responded to the requirements, both from a legal point of view as well as regarding the necessity to provide valid texts in many European languages.
The European Commission has consequently decided to create a new specific OSS licence, and presented the draft EUPL V0.1 to the public in June 2005.
In addition, the European Commission opened a public consultation forum and collected opinions on this draft. Other opinions were collected by e-mail, by direct contacts or through other public forums.

The consultation process was very productive. Without changing the spirit in which the draft EUPL V0.1,was developed, it has lead to many improvements (10 of the 15 articles were modified). The result of these modifications is the draft EUPL V0.2 that responds better to the fundamental principles of Open Source licensing and could provide for compatibility with the most significant “copyleft” licences, in particular the GNU GPL V2 licence, the OSL, the CeCILL etc.
The draft EUPL V0.2 is attached to the present report (Appendix 1) together with a detailed commentary, article by article, if remarks concerning such article were provided (Appendix 2).

In addition, the potentialities of the EUPL licence for the elaboration of the future version of the GNU GPL (V3) have been revealed by the consultation.
At the same time, the consultation process on the draft EUPL V0.2 appears as an important step in order to facilitate, as it may be, that the EUPL licence would be listed by the OSI
.
In this context and without prejudice to the Commission’s final decision on the adoption of the EUPL licence, (we recommend that the approved version should be numbered V1.0) there would be no obstacle, after having completed the ongoing open discussion, for starting to use the EUPL in the near future.
2. Context and Requirements

This paper has been delivered in the framework of the IDABC Open Source Observatory (OSO – www.europa.eu.int/idabc/oso). A previous OSO advice report study “Open Source Licensing of software developed by The European Commission (applied to the CIRCA solution)” was delivered to the Commission on 16th December 2004. This report opened several options, including the elaboration of a new licence. The pros and cons of this last option were analysed: if the decision was taken in favour of a new licence to distribute various IDA software, two tasks were identified (p. 37-38): the careful elaboration of the licence in generic terms, and the promotion of the new licence requiring a long term investment, commitment and constant support, sometimes political and controversial, from a strong organisation.

Based on the above report, the Commission decided on the creation of a new licence, fully owned (copyrighted) by the European Community. There were several incentives to do so since for historical reasons nearly all current relevant licences are written under US law (this is because the OSS movement was born in the United States of America 20 years ago). When applied to the European context, this raises a number of issues. Although not impacting the “validity” of these US licences in Europe (the copyright framework is similar enough to be able to respond positively to questions related to their enforceability and the Munich district court enforced the GNU GPL on 19 May 2004), the US legal texts present a number of differences with the European practice:
· Copyright law is not applied in the same way (in particular concerning specific provisions related to the “communication to the public” and the moral rights (right to withdraw, to modify, and to stay anonymous).
· The impact of the applicable contract law (often designated as the law of the USA) is difficult to appreciate by European judges, and is not fully compatible with mandatory European provisions concerning, for example, consumers’ information protection and the warranty and liability clauses.
· The determination of the competent jurisdiction generally ignores the European context.
Last but not least, all US legal texts are in English only and their authors often refuse, for reasons of integrity, to provide any official value to translations. Facing European legal diversity, the fact of owning copyright on a licence would allow the European Community to propose for IDABC software an OSS licence valid in all the official languages of the European Union, and this is something that no other organisation would be in a position to ensure better.

The draft EUPL (European Union Public Licence V0.1) was written in English and in French. The draft was produced after a collaborative work involving a restricted group of 6 persons with particular knowledge of the matter: Severine Dusollier (CRID), Rishab Aiyer Ghosh (Merit), Constantinos Koïkas (European Commission), Philippe Laurent (CRID), Patrice-Emmanuel Schmitz (Unisys) and Jean-Paul Triaille (Counsel - Dewolf & Partners). After receiving this draft EUPL (Version 0.1), the Commission decided to disclose it to the European user community: the EUPL was presented at the IDABC workshop held during the Linux Tag on June 23, 2005, and made public on the IDABC web site.
The EUPL disclosure has provoked multiple reactions. After four months of publication and after having set-up a specific IDABC forum to collect these reactions, the European Commission wanted to compile the opinions received and evaluate the impact of the proposed solution via a large consultation. This consultation was necessary for various reasons:

· Since IDABC software applications are used by various Commission services as well as by Member States administrations, their opinion on the software distribution has been considered. Actually, the EUPL has been elaborated for the need of distribution of software developed in the framework of the IDABC programme. However, based on the reactions of the participants to the public consultation (e.g. from Eurostat) it would not be excluded that this licence text could be taken under consideration for the distribution, as the case may be, of other software.
· An expected outcome of an Open Source distribution for IDABC software applications is the endorsement of improvement by the OSS users and developers community, and therefore the reactions of that community to the proposed licence must be monitored and evaluated.
· Public consultation is a usual process (included in the Open Source Initiative roadmap) prior to the creation of an Open Source Licence.
The present report analyses and comments on the reactions collected during the public consultation. It groups, categorises and summarises these reactions, highlights the conclusions of the consultation and formulates recommendations and a roadmap.

After presenting the various aspects of the public consultation, we will summarise the opinions received and propose modifications in appendix 1 (the draft EUPL V0.1 will become EUPL V0.2), while grouping the relevant comments received for each article of the licence and the detailed discussion in appendix 2.
3. The public consultation

Principles and duration

The consultation period has so far covered a six month period, starting with the IDABC expert meeting (two months prior to the public disclosure) and allowing the public to express opinions during a four month period, after the disclosure of the draft EUPL V0.1.

The 23 June 2005 Debate 

The 23 June presentation was organised during the 2005 LinuxTag event in Karlsruhe. This is one of Europe's most important events on Free Software, Linux and Open Source. At this meeting, the European Commission (IDABC) presented the draft EUPL V0.1 as the first step to a wider public discussion and the start of a broad consultation process. More than 70 participants from across Europe attended and debated, including visitors from the Open Source Initiative and representatives of “other” licensing philosophies.
Direct mails received

Following the June presentation and the publication of the draft EUPL V0.1 on the IDABC Website
, the European Commission (IDABC) and the Open Source Observatory team attending the workshop received several communications and suggestions for improvement. While many communications concern very specific points, others have made a more methodical analysis of the text, with suggestions for improvements. We considered in particular the analysis of the draft EUPL V0.1 with regard to German contract law done by Dr. Axel Metzger and by the German society for law and computer science (Deutsche Gesellschaft für Recht und Informatik - DGRI).
IDABC Public Forum 

Just after the disclosure of the draft EUPL V0.1 in June 2005, the European Commission (IDABC) created a dedicated forum
 on EUPL. The forum was introduced by the communication of Mr. Bernhard Schnittger (European Commission), who, among others remarks, stated that:

“At the IDABC event during the LinuxTag in June 2005, IDABC presented a draft of a European open source software (OSS) licence, the EUPL. The purpose of this is to encourage European public administrations to release software developed by them but potentially useable by others. More information on the EUPL can be found on IDABC's website, http://europa.eu.int/idabc.
What are your views on the licence? Have you comments on the proposed text or on the principle of a licence that is written with European legislation in mind?”.
The forum was open to all (even anonymous comments were permitted) and the opinions expressed were analysed in detail (see the “per article” comments in appendix 2).

Debian Forum

In parallel, Debian put the EUPL subject into discussion on its legal panel in July 2005
. The Debian organisation operates its own definition of free software, the Debian FS guidelines (which are the basis for the OSI open source definition).
The Debian forum was screened and significant opinions were considered. 


Dedicated meetings

During the consultation period around the IDABC June workshop, a number of specific meetings were held:

· Before the workshop, a dedicated expert meeting was organised on 18 April 2005 by the European Commission (IDABC) in which Member State representatives in the Management Committee of the IDABC programme participated.
· On 28 July 2005 a meeting with Mr Eben Moglen took place in the European Commission (DG Information Society). Exchanges of views related to GNU GPL V3 and EUPL have followed.
· On 21 November 2005 a meeting was held between the present report authoring team.
4. Discussion summary

EUPL principle

The principle of the EUPL was questioned by some of the participants in the debates because there are already “too many” models of licences (more than 100 as reported by Dr. Till Jaeger during the 23 June 2005 IDABC Workshop). While all these licences share the same principles as developed by the Open Source Initiative
, there are multiple differences related to the provisions organising the redistribution of the work: if these provisions state that the redistributed work has to be licensed under the same original licence, the text is said to be “Copyleft”, while if redistribution is not restricted to original terms it is said to be “Permissive”.
Most members of the developer community do not see an interest for more than 2 or 3 licences: between a non-permissive “Copyleft” (such as the GNU GPL) imposing the transmission of the original licence to all derived works and a permissive type (such as the BSD) giving complete freedom regarding the adoption of any new licence for derived works.

Other participants strongly welcomed the EUPL as corresponding to the need of a legal instrument allowing them to share public sector owned software with a wider community. 

Participants were generally much more demanding or understanding of the need for the EUPL during debates introduced by a presentation of the pros and cons, than in forums where a number of opinions were not based on analysis.

A last category, while understanding the need for the EUPL, has questioned specific aspects of the first draft such as the lack of compatibility with the GNU GPL
, the provisions related to the information of the public that, in their opinion would imply to “export world wide” obligations resulting from the specific European Union legal framework and the discrimination, in their opinion, introduced in venue and applicable law provisions. In their opinion, these issues would make the draft EUPL V0.1 ‘non compliant’ with regard to some commonly accepted principles of Open Source Software which would make more difficult the creation of an efficient developers community around IDABC software applications.
We concluded from this “question of principle” that the EUPL does correspond to the needs of a significant group of potential IDABC application users (and developers or improvers). This group is mainly established inside the public sector and is looking for a legal instrument that could be accepted in their language by their competent authorities in the case that they would improve and re-distribute IDABC software applications to their members. This is also the case of the European Commission itself regarding the IDABC software. The use of the EUPL licence would not, in any case, be mandatory.
The existence of the EUPL licence could contribute to prevent European public sector authorities (users of IDABC software) from requesting or proposing different, probably incompatible, licences in each of the 25 Member States (France, Germany, Spain, etc.). The EUPL could also address the needs linked to the linguistic diversity in the European Union: sharing the same legal framework in many domains related to industry, commerce and intellectual property, the citizens from the Member States are entitled to benefit from a legal instrument written in their language. In this perspective, the European Commission is, without contest, the best placed European Institution to elaborate such a text ensuring legal interoperability when applied.
No Institution other than the European Commission could better respond to – for example – a request from the Maltese or from the Lithuanian authorities to obtain an official and valid translation of such an instrument for their needs. The existing free/open source representative organisations would not be in a position to do so and experience has demonstrated that they are rather not willing to take on such responsibility.

Resulting from the comments produced by the public consultation (collecting reactions from OSS experts and developers, lawyers, IDABC software users and Member States authorities), the requests to improve the first draft concern demands for a more compatible, gender neutral and less discriminatory licence regarding non-EU stakeholders.

Proposed EUPL licence improvements
After considering the opinions expressed and recommendations provided, the draft EUPL V0.1 was improved within the following limits:

In general:

· The structure of the licence was not modified (no article was added / moved / removed).
· 10 of the 15 articles were modified, making a second version of the draft (see appendix 1).
In particular:

· The text has been made gender neutral (overall).
· The definition of “Source Code” has been adapted according to suggestions (article 1).
· A provision covering the usage of patents has been added (article 2).
· The obligation to report the name and contact information for all contributors has been removed, to avoid that the mandatory effect of such European Law obligations should be unduly extended outside the territory of the European Union. Of course, this modification has no impact on the implementation of the relevant directives
 on the territory of the European Union. (article 5 – Attribution clause).
· A new provision (article 5 – Compatibility clause) has been added to allow persons wanting to improve the Work (producing a Derived Work) or to include it in a broader Work, to use another licence when they have to, because of the components used. Therefore, an open list of compatible licences must be provided with the EUPL in appendix. This list would not be reduced, but could of course be enlarged. (See hereafter the excursus “compatibility mechanism”). We recommend the enlargement of the list to copyleft licences if this is requested and if these licences have similar content as the EUPL
.
· Non technology neutral terms (as for example “Website”) have been turned into neutral ones (for example “Repository”).
· The “Chain of authorship” concept – in particular the last sentence of the formulation concerning the “Licensee, becoming Licensor” has been simplified (article 6).
· The exact scope of the warranty on copyright has been made more explicit (article 6 and 7).
· The disclaimer of warranty for all other questions has been explained (for the attention of possible jurisdictions) in consideration of the specific nature of open source software (article 7).
· The disclaimer of liability has been re-worded to gain transparency and respond as far as possible also to the requirements of the German law that does not consider as valid disclaimers “so far permitted by the law”, as originally foreseen in EUPL V0.1 (article 8) and as still foreseen in most US legal texts.
· The acceptance of the Licence has been clarified: “by exercising any rights granted to You by Article 2 of this Licence” (article 10).
· The provision concerning the “information to the public” was intensively criticised as being too “bureaucratic”. However it was just resulting from a European directive
 and from the related national legislations. We consider that, although mandatory in Europe, this provision should not be unduly extended outside the territory of the European Union, as it would potentially be the case if such obligations were resulting from the text of the licence. The formulation was simplified by a reference to the applicable law (article 11).
· A new paragraph stipulating expressly that the European Commission may produce new versions of the EUPL licence was added (article 13).
· Without prejudice to the European Commission’s decision on the draft EUPL licence, a revised and simplified jurisdiction clause (article 14) and an applicable law clause (article 15) are proposed to avoid any probable discrimination (avoid applying Belgian law or establishing a Belgian jurisdiction when Licensor has no office or representation on the territory of the European Union). Nevertheless, the jurisdiction of the European Court of Justice is expressly foreseen as far as a litigation arising between the European Commission as a licensor and any licensee is concerned. The two modifications in version V0.2 have no other legal impact than the previous V0.1 version when the Licensor is the European Commission. The legal impact of the two modifications is limited to situations where the licensor is located outside the territory of the European Union, avoiding in this specific case to extend unduly the impact of European law obligations outside the territory of the European Union. This covers potential cases where a third party located outside the European Union improves the IDABC software and re-distributes it to other beneficiaries.
Excursus: Compatibility Mechanism
As many remarks were issued on the subject, this question of compatibility needs some explanations. Compatibility may be examined in two ways:
· Prior to licensing a Work or « Upstream » : if the Work includes one or more components made by another party, check if licensing terms of these components are « Compatible » with  EUPL.

· After licensing a Work or «Downstream » in the case the Work is re-distributed by another party, check if this party has the right to use another licence, compatible with the EUPL
The question of compatibility is a frequent question regarding the GNU GPL: when the Free Software Foundation (FSF, owner of the GNU GPL licence) declares that another licence is « Compatible », this concerns only the « Upstream » aspect: for example, if the BSD is compatible, it means that a BSD licensed component may be incorporated into the Work prior to re-distributing the Work under a GPL licence. On the contrary, the FSF ignores the « downstream » aspect: no “GPLed Work” can be licensed under a BSD licence (except under specific authorisation, which is possible to request and sometimes to obtain).

Concerning the EUPL V0.2, which is, like the GNU GPL V2, the CeCILL V2 or the OSL V2, a « Copyleft 
» licence, the « Upstream » compatibility is similar as for the GNU GPL (concerning for example, the BSD licence
).
In addition, according to the opinions expressed during the forum, a « Downstream compatibility » has been implemented, which means to consider as « Compatible » other licences that have similar effects concerning copyright law based rights granted to the user and the obligation to reuse the same licence in the case of re-distribution, under the condition that these licences have been accepted as “compatible” by the European Commission.

The legal impact of this “Downstream Compatibility” in the sense of the EUPL is the following:
· Compatibility allowing the Work (for example CIRCA) to be distributed under another compatible licence in two precise cases:

· If for any reason (to improve CIRCA or to obtain other functionalities for it), a contributor modifies the source code by incorporating in CIRCA new components that are licensed under another licence, 
AND the terms of this other licence impose the use of the same terms for redistribution if the component is included in any Work, 
AND the other licence was accepted as “Compatible” by the European Commission.
· If for any reason (to improve another work or to obtain other functionalities for the other work), a contributor incorporates all or part of CIRCA in another work that was already licensed under another licence,
AND the terms of this other licence impose the use of the same terms for redistribution after any improvement (= Copyleft effect), 
AND the other licence was accepted as “Compatible” by the European Commission.
To understand the legal impact, let’s take a concrete example, assuming that CIRCA, including the source code, is licensed under EUPL by the European Commission to four users: A, B, C and D.
We assume also that the GNU GPL is on the list of compatible licences. On the contrary, the BSD licence is not on the list regarding “downstream compatibility”, because the BSD is not Copyleft and has no legal impact similar to the EUPL.
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Downstream compatibility figure

We assume that A, B, C and D will all redistribute CIRCA. Only A can re-distribute CIRCA to user W under the compatible GNU GPL (all the others must re-distribute under the conditions of the EUPL).
The original Licensor (European Commission) is not involved in the A-W relation and continues to be committed by the EUPL only – whose terms are in conformity with the European legal framework.

We have to remind here that the purpose of the Copyleft effect introduced in the EUPL is to avoid the situation that the European Commission could be “one day in the future” in a position to purchase again under the terms of a proprietary licence a new version of the IDABC software originally released under the EUPL. In the case of the CIRCA version improved by User A, there is no such risk because the compatible GNU GPL would grant to the European Commission the same rights as the EUPL does. 
To provide a list of “Downstream compatible” licences, an appendix to the EUPL Licence was added, to contain a (open) list of compatible licences. Typically, this list should include, depending on the needs or on the requests, the copyleft licences granting the same rights and imposing the same obligations regarding copyright: the GNU GPL V2, CeCILL, OSL V2 etc. 
5. Further roadmap

The principal milestone prior to initiating any use of the EUPL licence is its approval by the European Commission. Following the Commission’s decision an external milestone would be reached (translation, validation and communication to the free/open source communities). 

First milestone: Approval of the draft EUPL licence by the European Commission 
· Conclusion of the on-going consultation within the Commission services. 
· Publication of the draft EUPL licence V0.2 on the IDABC website for further comments.
· Integration of all comments into a final text of the draft EUPL licence V0.2.
· Initiation of the procedure in view of the adoption of the draft EUPL by the European Commission. The licence should then be published as EUPL V1.0.
Second milestone: Steps that may be followed further to the Commission’s approval
· The EUPL licence Translation.
· Validation of the translated texts by a specialised legal counsel.
· Inclusion of the EUPL licence in the list of OSI Recognised licences.
· Contact and discussion with the FSF relative to the GNU GPL V3.
· Continuation of discussions with the FSF is equally important. As the first draft GNU GPL V3 will be disclosed in 2006, an extensive discussion will be initiated. In this discussion, European law requirements could be taken under consideration in view of mutual improvement of both EUPL and GPL licences.

6. Conclusions

The consultation process was very useful. Without changing the draft EUPL V0.1 spirit, it has produced substantial improvements and the resulting version V0.2 responds better to the principles of the Open Source community and provide more opportunities to see IDABC software supported by this community. The draft EUPL V0.2 could also be compatible (“downstream”) with existing Copyleft licences (as for example the GNU GPL V2).

In addition, the potentialities of EUPL as highlighting European ideas and contributions for the elaboration of the GNU GPL V3 was revealed by several participants and seems to be welcomed by FSF representatives.

In the short term, the consultation process is a convincing milestone to obtain, as the case may be,   the recognition of the EUPL by the OSI. We recommend entering in this process in order to facilitate the constitution of an Open Source community to support the IDABC software.
With the provision allowing the European Union to produce further versions of the EUPL, there would be no obstacle for starting to use the EUPL rapidly, after the draft is approved by the European Commission.

7. Appendixes

Modifications to the EUPL draft: EUPL V0.2

(See Appendix 1)

Comments received for each article of the V0.1 draft and detailed discussion

(See Appendix 2)

A representative selection of comments were reproduced (the list is not exhaustive, however all expressed opinions have been represented).

Opinions received are marked in yellow.
Comments of the report authoring team and modifications are marked blue.
� In particular, the study “„ Pooling Open source Software” (roadmap for public sector software sharing) done in 2002 - � HYPERLINK "http://europa.eu.int/idabc/en/document/2623#feasibility" ��http://europa.eu.int/idabc/en/document/2623#feasibility�, and the advice report “Open Source Licensing of software developed by The European Commission” � HYPERLINK "http://europa.eu.int/idabc/en/document/3879/471" ��http://europa.eu.int/idabc/en/document/3879/471�








� OSI or Open Source Initiative is the organisation that recognises that a licence is compatible with the fundamental principles of open source. OSI board members are from different continents, including Europe. The Open source definition and corresponding licences are published by OSI: � HYPERLINK "http://www.opensource.org/docs/definition_plain.html" ��http://www.opensource.org/docs/definition_plain.html� 


� � HYPERLINK "http://europa.eu.int/idabc/en/document/2623/5585#eupl" ��http://europa.eu.int/idabc/en/document/2623/5585#eupl� 


� � HYPERLINK "http://europa.eu.int/idabc/en/document/4397/5862" ��http://europa.eu.int/idabc/en/document/4397/5862� 


� �HYPERLINK http://lists.debian.org/debian-legal/2005/07/msg00477.html ��http://lists.debian.org/debian-legal/2005/07/msg00477.html�


� � HYPERLINK "http://www.opensource.org/docs/definition_plain.html" ��http://www.opensource.org/docs/definition_plain.html� 


� 	The GPL only was mentioned by the participants to the discussions, because the GPL is the most used licence and because it is “Copyleft” (it impose to reuse the GPL for all redistribution). There are no compatibility issues with the BSD, which is not copyleft.


� The EC Directive 85/374/EC of 25th July 1985 related to the defective products, to set up a specific liability regime upon the maker of products for the defaults such products might have;�the EU directive 2000/31/EC of 12 June 2000 related to legal aspects of electronic commerce and the European Parliament and Council Directive 97/7/EC of 20 May 1997 on the protection of consumers in respect of distance contracts. Those texts require certain information about the steps to conclude the contract (such as a click-wrap contract) and consumer rights to be posted on the web site offering the service (i.e. the downloading of the software).


� Obviously, this list could contain the GPL, but also other licences with similar principles as the CeCILL or the OSL V2.


� Directive 2000/31/EC of 12 June 2000 related to legal aspects of electronic commerce


� We remind that the Copyleft mandates theo use of the same terms in the case of re-distribution. This is to avoid appropriation of the work by a third party who could sell it as a proprietary work. Without Copyleft protection the Licensing authority could be put in a situation where it is required to purchase its own work (for example in a new version adapted to a new operating system) without recovering the freedom to improve and re-distribute it.


� Generally, all the permissive (non strong Copyleft) licences will be compatible upstream: BSD, MIT, LGPL, X11, Criptix, Zlib, W3C, OpenLDAP, Intel, Artistic, Zope etc. This must be evaluated depending on the case and on the exact version of these licences.
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